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* Unto the Right Honourable," 'The- Lords of Hig 
| jeſty's Privy Council. £0 bs Few cg ole 


| 1 ba A vo 
The Petition. of the Earl of. S'E At 
A OE. : 

WAH where ybur Loidſhips have been pleaſed to find the: Peferfopent:infFF 
ot Lybelled. at the Inſtance of P;t1;ver arffi Tulloch proyen; and havedt 
ed me, as Iam informed, in.a_ very .gfeee. Sum. - 1 tg. with ized 
your Lorgſhips,. beſepch:ghe-dplivwing®-RENOns *miy be 
that 1 canner Beiygte 2r.of theſe Accompts. _ Sear 
| Firſt, . as to the Deforcement, I do with ſubmiſſion contend there 'was'none : For 
there, can be no Deforcement,,. where there 1s no Meſſenger: 'And Robert Dallas alledged to' 
havebeen Deforeed - was no Meſſenger. And I. did produce an Atreftation from the 
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' Lyon, forClearing that he was deprived; arid his deprivation Intitnat but” a few 'Weeks' 


before his pretended: Deforcement. 


I know it was urged, 170. That he was Habite and Repute Meſſenger. . 245; That he 
was deprived only upon a Formality by the Lyon, and, for no. ground of Malverfation. 
But to theſe my Anſwers are plgin. And to the Firſt, it is Anſwered, thar the depri- 
 vation,being within a fewWeeks before the pretendedAR of Deforcement,and the De- 
privationhappening.to have been Intimat and publiſhed at the Mercart Crofs of Tnuer4 
»eſs,. where the Deforcement is alledged to have fallen out, there was not'timenor 

retence. of Habit aud Repute, which is inferred from. length: of time, .and 
\eagay of, Afs.. 2e. Tho Habite and Repute may ſerve the' turii (int Civil 
actions;..yet it.1s not ficient to infer aCrime;* or to be reg; ef, where: the Qne- 
ſtion-is to be-about Puniſhment, where thingsare tobe Real and not 1 poſeZ.: 3110, I'did 
at the Bar givea new Libel to the Purſuers : AndI do poſitively offer to;prave, T 


Dallas bu Deprivation was publickly known; which excludes all pretenice of Habttzand Re __.. 


And#afy,the'pretence, That be-was deprived wpon a light occaſion, T anſwer. whitever 
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.wasthe occaſion, of hisDeprivation,he was deprived,&.was noMeſſengertAtd theLyorn 
Court who gave himhis Office and Authority, has. ſolemnly taken it away :. And 
if he had believed himſelf leſed, he ought to have applyed to the Lords of Szſſio#: Bur 
the.-truth is, he as Meſſenger having found Caution for his Office, and to perforni cer- 
tainather Dueties conform to the-AR of Parliament, under Condition to'be *depriv- 
edif he ſhould Faill, And having failled he was moſtjuſtly deprived and his depiivation 
wasfairly intimate by the Lyon Court: And therefore he was no” Meffenger ; and''conſe- 
quently there cauld be no Deforcement, And-the Purſyersare to blame, who uſed fuck 
a Meſlenger aftes the legal form of Intimation. RE Togo | 

 Noris this all, choug hin my;humble Opinion, . this. is very much. .Bur further. ir 
*. 15 evident,. Thatthe-Execution. of Ther how in the eſſential parts of it,* 4s not' pro- 


ven. And I muſt Beg leave to. ſay, 'That however'in Civil Cafes the Execntion of a 


Meſienger is probatjve; yet in Caſcs inferring puniſhment, it is bit conſidered 9s a naked 
aſſertion; unleis'it be-aſtruted, by. the Depoſitions of the Witneſſes. inſuſpe&:. Nor is ir 


. ſufficient co,be Subſcribed., by, the Ma op er in ſuch Caſes: becauſe; ever his'Oarly 
would be refuſed, in reſpect of the Perſonal Injury in the Lybel dotie to himſelf, And 


ſo itis, this: Inſtrument is not-only not aſtruced;but it is deftroyed by the onies. 


Firft, becauſe the Teſtimonies'differing from whar-th6y have . Subſcrived uhder\ their 

hagd,: and each from'another, do .readex both bo rrogrinns and themfſelyes ſuſpee : 

Andyour ©Lordſhips have found it'in*a\ Cafe perftaly paralel to-this within this few 

he 2 borwixt to garhot Twllibardime and.” Balnagouy.- 2d0. It was, 
e 


azon was,diſplayed; . that I, was Wanded or Apprehended:; ahd thavithad been 
India by whyte Authority and at whoſe 'Inſtinge'; Sering rig was fo: inſert in the 


Execution, and'thatſqme of theſe, eſpecially the Diſptejing the Blazon, as thedifferenc- 
ing Badge of a Meſſenger from- any other -Leidpe, | ando an indiſpenſible. ſolemnity; 
as McKenzie in his Crimunals.pag. 259. And Stair. Ys Inſtitut. ' pag. 725. Num. 14. 
ind 538. N. 7. expreſly bold # as a principal. *And Stay: tupra pag. 730 hold it as a 
principal that an Exaucorat Meſſenger may be diſpiſed,if he cannot prove that he had 
Blazon difplayed yet ofthis the Witneſſes prove nothing.Nay on the contrary ,they De- 
Poge,they did not ſee theBlazgn, TheyDepone they did not {ce me touched with the#n/ 
an 
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lugs: none ofthem did ſo much as hearP#;versNamementioned.T defire to know if 
ey can produce the Teſtimony ofany Lawyer, aſſerting, that a man without any ſpe- 
cial Mark ordiſtin&tion by Blazon, or even a Meſſenger with his Blazon Diſplayed, 
without ſo much asa Warrand, or the Parties Name Intimat werbally,is aLegal Execution 
of a Caption: And without a legal Execution ofa Caption: there canbe nodeforcement 
3110, Though the Inſtrument bears other Wizneſſeggo have been preſent, beyond all 
manner of exception ; yetthe Purſuers has onFFadduced Bays, deſigned Tullochs Ser- 
rants, and a wery Boy,whodid not ſo much as ſign the Execution, untill the Meſſenger 
was Dead. And1 offer to prove, Thaf other of the Witneſſes being required to figrt 
the Execution, refuſed it;becauſe it was ot trwe.So thatit remains,Here is aDeforcement 
upon which I am fined.in a very great Sum,whereupon my Eſcheat may fall without 
either Meſſengers or Execution. And it was no marvell though the Witnefles ſhould Yary 
a little from themſelves and the Execution; beoaufe I otter to prove. That the Exe- 
cution was filled up here in Edinburgh,even after the Meſſenger was Dead : And I ſhall 
uſe no other Witneſſes then theſe already cited, or the Putuers themſelves and their 
Agents: And I do' contend, That-an Execution ſo .redargued, and” ſent up blank is 
not to be conſidered asan Execution at all. | | I 

T omit to tell your Lordſhips, .1 had. no Acceſſicn to the As of Violence and Deforces! 
ment, and the Purſuers had only the Confidence to urge the Crime to have been com- 


mitted chiefly by my Servants. | 
As to the Rzet, I deteſt and abhore it: It is neither ſfitable to the Character I have: 
the Honaur to bear, nor to my Breeding nor Temper. Tr is proven indeed,” That Mr.' 
IVilliam Baily, and other of the Defenders, were guilty of the Riot : But that T had any: 
Acceſſion to it, I deſire the Purſuers frankly to fay, what part of the Probation clears 
ic, They did libel indecd, That Tulloch was carried tomy Houſe, to my Cloſs,througlt 
a Town in Day-light, ignominiouſly ;' and there Beat. But they have not one ſin 5 X 
Teſtimony to prove it; though the Carrying Tulkch thcrow the Town in Day-light, 
might certainly have been proven, if it had been True, Nay, I poſitively offer to prove, 
That the Caſtle of Chanery, was not the ordinary place of my Reſidence ; and thatT was 
«l;b; all that Day. © © = —: | "" 
The Purſuers had not the Confidence to alledge, I was guilty dire#ly. They did in- 
deed pretend to have. the Matter cleared by their own Oath ; which is New, in Matters 
Criminal. They did likeways alledge, That I ſhould be liable as an Highland Chief, 
But I humbly preſume, your Lordſhips did not proceed upon thatGround. Theſe con 
ſequential Hitts, do infinitly more concern the Natien, than we: It were above mieaſtire 
hard, that I, or Perſons in the like Circumſtances, ſhould be expoſed for the Riots'of 
theirServants to pay ſuch great Sums,with Impriſeymcnt, and other great Damnages ; eſpe- 
cially when theſe Servants-were-never required, till they were out of my power, they 
having gone out of the Kingdom long before,and hadno refidence on my gronnd, This 
is not my Caſe alone, biit'is the Caſe of all Noblemen and Gentlemen in the Highlan, 
Countrics;, nay, and I may fay,. in the Nzticn: For there is a general Clauſe in the A& 
of Parliament founded on. © But T am perfwaded your Lordſhips could not extend that 
Matter, . tho the Purſuerswere forced, through the ſtraitneſs of their Cauſe, to urge it, 
I am as fully perſwaded, That the Odious Mifrepreſentations againſt'me; had no influs 
ence in- the Deciſion: And therefore I ſhall mort trouble your Lordſhips with 'a'long 
Vindication of my ſelf, as to my Generat Management and Condu@: IF am perfectly 
ſarisfied. your Lordſhips will proceed only on Probation, and the State of the Caſe; as 
is laid before you a RE OneD Ss fol 
. . May ut therefore pleaſe your Lordſhips to confider theſe 
*Principles of Law, and. to ' find there! is no Dt: 


" oo -fo 3 cement proven . And that | Thad no Aeceſfi Vl bh 


"the Riot committed : And therefore to Aſoilxie me. 
:. and Liberate me from my Impriſoninent. ' -.. 


# 


And your Petitioner ſhall ever Pray; 


